The FTC’s Guides for the
Use of Endorsements and
Testimonials in Advertising:
Recent Revisions

Mary K. Engle
Associate Director for Advertising Practices

Federal Trade Commission

Direct Marketing Association
Washington, DC
March 24, 2010



FTC Advertising Law 101

o Ads must be truthful and substantiated

o Ads are deceptive if they are likely to mislead
consumers about something important to
decision to use/purchase

Express and implied claims can mislead
o Ads are evaluated as a whole

o Ads are interpreted from standpoint of
reasonable consumer

Ad may have more than one reasonable
Interpretation




Endorsement Guides

oAdministrative interpretations of the law intended to
provide the basis for voluntary compliance with the law
by advertisers and endorsers

oThere are no fines for violating the Guides

oPractices inconsistent with the Guides may result in
corrective action under the FTC Act by the
Commission

oWhether a particular endorsement or testimonial is
deceptive will depend on the specific circumstances of
the advertisement at issue



What Is an Endorsement?

o Any advertising message that consumers
perceive to represent the personal views of the
speaker

o The views expressed by the endorser may be
Identical to those of the sponsoring advertiser

o Endorsement can include: verbal statements,
demonstrations, or depictions of the name,
sighature, likeness or other identifying personal
characteristics of an individual or the name or
seal of an organization



The Revised Guides:
Principal Changes

o Requiring disclosure when advertiser has
paid for study touted in ad

o Deletion of “results not typical” safe harbor

o Addition of examples of disclosing material
connections in social media marketing



Sponsorship of Studies

o Old Guides: No need to disclose when
advertiser paid for study cited in ad (on theory
that substantiation requirements would be
sufficient to prevent deception)

o Revised Guides: Knowing advertiser paid for
study may affect weight consumers give to study
results, so study sponsorship should be
disclosed




Generally Expected Results
... Typicality

DILBERT 5 Scorr Asases




Endorsements: Typicality

o An advertisement:
employing an endorsement;

reflecting the experience of an individual or a
group of consumers;

on a central or key attribute of the product or
service;

will be interpreted as representative of what
consumers will generally achieve with the
advertised product in actual, albeit variable,
conditions of use



Endorsements:
“Results Not Typical”

o Unless the advertiser possesses and relies upon
adequate substantiation for this representation, the
ad should either:

A. Clearly and conspicuously disclose what the
generally expected performance would be in the
depicted circumstances; or

B. Clearly and conspicuously disclose the limited
applicability of the endorser’s experience to what
consumers may generally expect to achieve.

o Revised Guides eliminate option B




Endorsements:
“Results Not Typical”

o So, advertiser needs to be able to substantiate that
an endorser’s results are what users can generally
expect

o If not, then advertiser needs to clearly and
conspicuously disclose what the generally expected
performance would be in the depicted circumstances

o Still possible to use outlier testimonials, but there’s
no longer a safe harbor ... net impression controls




Social Media Marketing
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http://dilbert.com/strips/comic/2009-02-01/

Advertising in Social Media

Social networking sites and blogs have
developed into a medium for marketers to reach
targeted audiences

Same advertising rules apply regardless of
medium or venue

But application of rules to social media may be
less obvious than application to traditional
media

Updates to Endorsement Guides are intended
to help clarify application of Section 5 of FTC
Act to social media marketing



Product Promotion by
consumers

o The FTC is not concerned with genuine consumer
promotions or product reviews

o These types of product promotion are not likely to
present issues under Section 5 of the FTC Act

o The FTC does have concerns when consumers are
speaking on behalf of marketers and that fact is not
made clear



Material Connections Between
Advertisers & Endorsers

o When an advertiser and an endorser have a
relationship that audience wouldn’t reasonably

expect (a “material connection”), relationship should
be disclosed

o Examples of such connections include:
Seller is compensating endorser

Endorser is employee or business associate of
seller

Endorser is related to seller



Application of Endorsement Guides
to Word of Mouth Marketing

o Consumers wouldn’t normally expect that
another consumer has been compensated
to talk to them about a product

o Consumers may reasonably give more
weight to another’s views -- based on the
assumption that speaker is independent
from the seller -- than they would if they
knew the speaker was being compensated



Financial Ties -- Context
Maltters

o Financial tie between seller and
endorser should be disclosed, unless the
tie Is clear from the context

o In case of many online/offline product
review sites, audience wouldn’t expect
reviewer Is paying for the products
reviewed, so no disclosure is needed



Celebrity Endorsers

o In conventional ads, It's not necessary for
an ad to disclose that a celebrity is being
paid, because In that context payment
would be understood

o Outside of conventional ads (on talk shows,
social networking sites): the relationship
with the advertiser should be disclosed
when a celebrity talks up a product because
payment isn’t obvious in that context



When Does a Consumer

Become an Endorser?

o Answer: When — viewed objectively — the
consumer Is being sponsored by the marketer

o Consider: Is speaker acting independently (in
which case there’s no endorsement); or is
speaker acting on behalf of advertiser/agent
such that speaker’s statement is an
“endorsement” that’s part of an overall marketing
campaign?



Free Products

o Free products can be considered
compensation

o What is the nature of the relationship
between the advertiser and the reviewer?

o What is the context in which the product is
reviewed?

o Is the connection between the advertiser
and the reviewer obvious to the audience?
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Message Boards

o Employee relationship should be
disclosed

o Advertiser (and its agents/p.r. firms)
should have policies in place and train
employees regarding acceptable
social media practices



Street Teams

o A marketing program to promote the
advertiser’s products

o Something of value is being provided In
exchange for promotion of the product

o Disclosure is needed, and the advertiser
should take steps to ensure disclosures are
being provided



How Should Material
Connections Be Effectively
Disclosed?

o Disclosure should be part of the message
so it can’t be missed. E.g.:

Acme Co. provided this product for me to
review

XYZ Co. sent me to Adventureland to
experience its theme park

On Twitter: #paid, #ad

o Word of Mouth Marketing Ass’n: Social
Media Marketing Disclosure Guide
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When Is Marketer Liable for
Endorser’'s Statement?

o If endorser makes false or unsubstantiated
claims for product, advertiser is potentially
liable. To limit potential liability:

Advertiser should ensure Its endorsers
receive guidance/training re need to ensure
statements are truthful/substantiated

Advertiser should monitor sponsored
bloggers/brand ambassadors and take steps
to halt continued publication of deceptive
claims when discovered



Points to Remember

Consumers need to know when they're being pitched a
product — advertising must be identified as advertising

Unexpected material connections should be disclosed

Policy and training will be essential — and make sure
message reaches agencies/p.r. firms used

Both advertisers and consumer endorsers being
sponsored by the advertiser are potentially liable, but
FTC enforcement will focus on advertisers



Thank You!

o For more information, visit
www.ftc.gov

o Send gquestions to
endorsements@ftc.gov
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